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This is only a guide.    
It should not be a 
substitute for 
professional advice. 

Please seek advice 
from our AdviceLine 
Team if you require 
specific assistance.  
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Overview 

▸ Employees must be given set rest and meal breaks based on the length of their work period, to 
help them work safely and productively. 

▸ Infant feeding laws exist, creating rights for employees to appropriate facilities and breaks in 
order to breastfeed or express milk. 

Introduction 

This A-Z guide provides a brief outline of the requirements for employers in regard to the provision 
of rest, meal and infant feeding breaks in the workplace. 

Prior to 6 May 2019, employers were required to provide employees with a reasonable opportunity 
to take rest and meal breaks that were of an appropriate duration. The law did not specify the 
number, duration or position of breaks within the work day, and employers were also allowed to 
substitute breaks with reasonable compensation.  

The Employment Relations Amendment Act 2018 (“the Act”) effective from 6 May 2019, requires 
that employees have set rest and meal breaks. The number and duration of breaks will depend on 
the hours worked. Employers and employees can still agree on the timing of the breaks, but in the 
absence of agreement, the Act requires breaks to be taken at specific times during a work period, 
so long as it is reasonable and practicable to do so.  

The Act provides an exemption from the set rest and meal break entitlements in certain 
circumstances for essential services or employers that engage in the protection of New Zealand’s 
national security.  

Rest and Meal Breaks 

Employees are entitled to breaks based on the length of their work period. This is defined in the Act 
as a period beginning at the time an employee starts work, and ends at the time an employee finishes 
work, in accordance with the employee’s terms and conditions of employment.   

The following sets out the minimum rest and meal breaks an employee is entitled to, based on the 
length of an employee’s work period: 

▸ A work period of two hours or more, but not more than four hours – one 10-minute paid rest 
break; 

▸ A work period of more than four hours, but not more than six hours – one 10-minute paid rest 
break and one 30-minute unpaid meal break; and  

▸ A work period of more than six hours, but not more than eight hours – two 10-minute paid 
rest breaks and one 30-minute unpaid meal break. 

Where more than eight hours have been worked, the employee should be entitled to the breaks as 
above as though the employee’s work period had started at the end of the eighth hour 
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Length of employee’s 
work period 

Minimum number of rest and/or meal breaks employees are 
entitled to  

2 – 4 hours 1 x 10 minute paid rest break 

4 – 6 hours 1 x 10 minute paid rest break 

1 x 30 minute unpaid meal break 

6 – 8 hours 2 x 10 minute paid rest break 

1 x 30 minute unpaid meal break 

10 – 12 hours 3 x 10 minute paid rest break 

1 x 30 minute unpaid meal break 

12 - 14 hours 3 x 10 minute paid rest break 

2 x 30 minute unpaid meal break 

14 – 16 hours 4 x 10 minute paid rest break 

2 x 30 minute unpaid meal break 

 

Timing of breaks 

An employer and employee can agree when the rest and meal breaks are to be taken. Both parties 
have an obligation to negotiate in good faith as to the timing of breaks. Employers should also 
consider their health and safety obligations in agreeing to the timing of breaks, for example, to 
manage the risks that may arise from fatigue.   

If the parties cannot agree on the timing of breaks, the employer should provide breaks according 
to the times set in the Act, so far as it is reasonable and practicable to do so.  

The timing of breaks is based on the length of the employee’s work period. The following sets out 
when each break should be taken, so far as is reasonable and practicable, in situations where the 
parties have not reached agreement on the timing of breaks: 

▸ A work period of two hours or more, but not more than four hours – provide the rest break in 
the middle of the work period; 

▸ A work period of more than four hours, but not more than six hours – provide the rest break 
one-third of the way through the work period, and the meal break two-thirds of the way through 
the work period;   

▸ A work period of more than six hours, but not more than eight hours – provide the meal break 
in the middle of the work period, a rest break between the start of the work period and the 
meal break, and a rest break between the meal break and the finish of the work period. 

Where more than eight hours have been worked, the employer may re-apply the above. 
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Exempt employers 

The Act provides an exemption from the set rest and meal break entitlements in certain 
circumstances for essential services or employers that engage in the protection of New Zealand’s 
national security. The exemption applies in the following two situations, if all the conditions are 
met:  

▸ If the employer is engaged in an essential service (a service specified in Schedule 1 of the 
Employment Relations Act 2000); and 

o continuity of service or production in the essential service is critical to the public 
interest, including (without limitation) services affecting public safety; and  

o the employer would incur unreasonable costs in replacing an employee, employed in the 
essential service, during the rest and meal breaks – 

▪ with another person who has sufficient skills and experience; and  

▪ without compromising public safety. 

▸ If the employer is engaged in the protection of New Zealand’s national security; and 

o continuity of service is critical to New Zealand’s national security; and 

o the employer would incur unreasonable costs in replacing an employee, employed in the 
protection of New Zealand’s national security, during the rest and meal breaks – 

▪ with another person who has sufficient skills and experience; and  

▪ without compromising New Zealand’s national security 

Where the exemption applies, and employer and employee can agree on breaks being taken in a 
different manner than set out in the Act, including the number and timing of breaks. If an exempt 
employer and employee are unable to reach agreement on alternative breaks, the employee is 
entitled to compensation. The compensation must be reasonable and designed to compensate the 
employee for the failure to provide set breaks.  

Examples of reasonable compensation may include: 

▸ Time off work at an alternative time, for example allowing a later start time or an earlier finish 
time, or an accumulation of time off work; and/or 

▸ Financial compensation. 

Infant Feeding 

From 1 April 2009, new laws regarding breastfeeding in the workplace took effect. An employee who 
is breastfeeding or expressing breast milk is entitled to request appropriate facilities and breaks in 
the workplace. 
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Facilities 

Employers are required to ensure that, so far as is reasonable and practicable in the circumstances, 
appropriate facilities are provided in the workplace for an employee who is breastfeeding and who 
wishes to breastfeed in the workplace.  

What is reasonable in the circumstances will depend on the employer's operational environment and 
resources. 

Under the current law, the requirement is for ‘appropriate’ facilities to be provided.  Employers 
may wish to access the Code of Employment Practice on Infant Feeding for suggestions as to facilities 
available to employees.  

Breastfeeding advocates suggest providing a room or space that can be private, is of adequate size, 
contains a comfortable chair, a table, and, if possible, a fridge for storing expressed breast milk. 
The employee should also have access to a basin and running water if these (and the fridge) are not 
available in the space or room provided. 

 

Breaks 

Employers are required to provide appropriate breaks to an employee who is breastfeeding and 
wishes to breastfeed during a work period.  

These breaks are paid only if the employee and employer agree that they are paid, and are additional 
to the rest and meal breaks to which the employee is entitled, unless the parties agree that the 
breaks will be taken at the same time. 

There is no definition of ‘appropriate’ breaks in the legislation, however the Code of Employment 
Practice on Infant Feeding indicates that this will differ for each employee due to the nature of 
breastfeeding, the needs and age of an infant, whether the employee is solely expressing milk, and 
the operational environment the employee works in. An appropriate break is likely to be long enough 
for the employee to breastfeed or to express milk. 

Frequently Asked Questions 

Can the 30 minute unpaid break be taken at the end of the work day? 

Some employers allow employees to work through their lunch break (and eat at their 
desk/workstation) in order to leave work 30 minutes earlier – be it due to childcare arrangements 
or the pursuit of personal interests, etc. Under the new legislative framework, we consider that 
such practices could be held to be non-compliant with the new rules. Firstly, breaks must be 
provided. Secondly, breaks must be unconstrained time away from work-related tasks. Thirdly, 
strictly interpreted a break under the new law means a period of time between two work periods. 
Hence, while the law allows the parties to agree on timing of breaks, there are limitations to such 
agreements and the above practice is unlikely to be compliant with the new law.  

Similarly, the common practice of ‘bundling’ the rest breaks and to provide one 30 minute unpaid 
lunch break and one paid 20 minute break is likely to be technically non-compliant with the new 
law. 

https://www.employment.govt.nz/assets/Uploads/tools-and-resources/publications/17844c1da4/code-of-employment-practice-on-infant-feeding.pdf
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Can the employer direct the employee where to take their break or what to do during breaks? 

Breaks are for attending to personal matters and must be a break from any kind of work-related 
tasks. The employer cannot constrain employees in respect of what they do during their breaks or 
where they take their breaks. 

 
What if an employee does not want to take their breaks? 

The employer is legally obliged to ensure that breaks are ‘provided’. The employer needs to make 
sure that employees know and understand their entitlement to breaks and that they are taking them. 
In the extreme, the employer can (if not must) direct the employee to take the minimum breaks. 

 
Does the employer have to provide breaks where an employee is sole charge? 

Yes, unless an exception applies (for example, national security, essential services). Employers may 
consider closing the shop/store during breaks or agreeing to a different shift pattern (for example, 
with an overlap between employees to allow for each to have the requisite break/s). 

 
Exemptions to rest and meal break requirements 

The Act provides for limited exemptions from the set rest and meal break entitlements in certain 
circumstances, for example for essential services or employers that engage in the protection of New 
Zealand’s national security. Where such exemption applies, an employer and employee can agree 
on breaks being taken in a different manner than set out in the Act, including the number and timing 
of breaks. If an exempt employer and employee are unable to reach agreement on alternative 
breaks, the employee is entitled to compensation. The compensation must be reasonable and 
designed to compensate the employee for the inability to take set breaks. 

Other rules regarding breaks? 

Where an employee is a person who is required to take rest and meal breaks by, or under, any other 
legislation, the rules prescribed by, or under, any such other legislation prevails and applies instead 
of the rest and meal break regime set out in the Employment Relations Act 2000. An example for 
this is transport legislation, for example for truck drivers. 

 
Do I need to make changes to my employment agreements? 

That depends on what is currently recorded in your employment agreements. We recommend at 
least a basic clause like the following: 

“The Employee is entitled to paid rest breaks (of ten minutes’ duration) and unpaid meal breaks (of 
30 minutes’ duration) in accordance with the Employment Relations Act 2000. The timings of breaks 
will be in accordance with this Act, unless otherwise agreed between the parties (as may be recorded 
in an appendix to this agreement, or in a roster, or as agreed with the employee from time to time, 
including verbal agreements on an ad-hoc basis).” 
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A provision in an employment agreement that excludes, restricts or reduces the employee’s 
entitlement to rest breaks, meal breaks, or compensatory measures (if legally permitted) has no 
effect and is not enforceable by the employer. 

For sample clauses relating to breaks, please see Business Central’s Sample Clauses document 
available on our website under resources. 

Conclusions 

The changes to rest and meal breaks remove the flexibility that existed under the law prior to 
6 May 2019. It appears that the practical consequences and restraints on operational business needs 
or even employees’ personal preferences have not necessarily been fully considered by Parliament 
at the time. The recent (and ongoing) struggle of the transport industry, for example bus services, 
illustrates this. 

However, indications from MBIE/the Labour Inspectorate are that it may not formally intervene as 
long as employees can and do take their minimum breaks.  

In saying this, whilst the Labour Inspectorate may not intervene, employees may pursue a claim for 
breaches of the new rest and meal break provisions as an ‘add on’ to an unrelated personal grievance 
claim (for example an unjustified dismissal claim) by alleging that they have not been afforded with 
their minimum breaks. This could create additional bargaining leverage for those employees, in that 
such claim may expose an employer to potential risks including penalties for breaches of minimum 
entitlements, stand-down from employing migrant workers, and wage arrears for untaken rest 
breaks.       

 

Remember:  

▸ Always call AdviceLine to check you have the latest guide (refer to the publication date 
below). 

▸ Never hesitate to ask AdviceLine for help in interpreting and applying this guide to your fact 
situation. 

▸ For specific assistance and enquiries, please contact Business Central AdviceLine, 
Consultants or Legal services. 

▸ Visit our website www.businesscentral.org.nz regularly. 

▸ Attend our member briefings to keep up to date with all changes. 

▸ Send your staff to Business Central Learning courses and conferences designed for those who 
manage employees. 

▸ AdviceLine NZ 0800 800 362 
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